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Summary: 

 
The transition from an authoritarian to a democratic model requires a series of joint efforts of the state and civil 
society, which must necessarily be aligned with the commitments of the democratic rule of law. In this 
spectrum, it is necessary to look at the institutions in operation and understand how they are structured to 
identify whether or not they are in line with the state ideals and the democratic claim of society. An important 
Brazilian institution is the judiciary, which concentrates functions directly linked to the proper functioning of 
democracy, thus, this body must be carefully analyzed as an institution so that it can fulfill its role in the 
appropriate way to the realization of the democratic rule of law. This paper seeks to analyze the feature that 
assumed by the judiciary during the dictatorship before the occurrences, as well as that this assumes at a time 
after the democratic opening of 1988 to, then, analyze critically the reforms needed for this institution to 
responsibly assume its role in maintaining the desired democracy in Brazil. 
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Abstracts: 
 
The transition from an authoritarian model to the democratic model requires a series of joint efforts by the 
State and civil society, which must necessarily be aligned with the commitments of the Democratic Rule of 
Law. In this regard, it is necessary to look at the institutions in operation and to see how they are structured to 
identify whether or not they are in line with the state ideals and the democratic pretension of society. An 
important Brazilian institution is the judiciary branch, which concentrates functions directly related to the 
proper functioning of democracy. Therefore, this body must be carefully analyzed as an institution to fulfill its 
role in the appropriate manner to the realization of the Democratic Right State. This paper seeks to analyze the 
role played by the judiciary during the dictatorship in the face of the events, as well as the one that it assumes 
in a moment after the democratic opening of 1988 to analyze critically the reforms necessary for this institution 
to begin to assume with its role in maintaining the intended democracy in Brazil. 
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1 Introduction 
 
 

The present work has as theoretical assumptions the studies on Transitional Justice in 

Brazil and its pillars, these being reparation to victims, memory and truth, the prosecution of 

human rights violators and the reform of institutions. Here we will deal in particular with the 

reform of institutions. We will attempt to demonstrate that the absence of important reforms in 

the Judiciary during the almost thirty years that the 1988 Constitution has been in effect is 

responsible, in large measure, for the failure to consolidate democracy. The methodology used 

here was primarily bibliographical and documentary. 

The problem we face may be summarized as follows: to what extent does the absence of 

institutional reforms in the judiciary prevent it from being a democratic institution? To answer 

this question, we will first briefly analyze the concept of institution and how the judiciary fits 

into it, followed by a digression on the role that this institution occupied in the military period, 

and then analyze how it has positioned itself, and has been positioning itself since the democratic 

opening, with respect to the institutional reforms necessary to consolidate the democratic rule of 

law. 

 
2 Reform of institutions: the judiciary as an institution 

 
 

Transitional justice - a period of time in which policies are established with a view to the 

dissolution of an authoritarian regime for the full establishment of democracy - has as one of its 

assumptions the reform of institutions, which consists in the re-examination of institutions and 

their reformulation to break with the remaining authoritarian structures. 

When we analyze this aspect in Brazil, we notice many more relevant occurrences than 

necessary occurrences; more absences than presences, so to speak. The reform of institutions 

should be seen as a possibility to break with the structures left by the authoritarian regime, since 

when these cease to prevail there is a continuity of reproduction of the regime's thinking, which 

is not uprooted from public agents, existing legislation and society, which puts in check the 

return of democracy to the country. 



 

 

For this, it is appropriate that we return to the very concept of institution. In this sense, we 

will use here the reasoning outlined by François Ost (2005, p. 234), who affiliating himself to the 

thought of Hauriou, states: 

 
An institution is an idea of work or enterprise that is realized and lasts legally in a 
social environment; for realization of this idea, a power organizes itself looking 
for organs, and on the other hand, among the members of the social group, 
interested in the realization of this idea, in it are produced manifestations of 
communion directed by the organs of power regulated through processes. (OST, 
2005: 237) 

 

This same author thus complements with the concept of Santi Romano: 
 

The institution thus appears as a means par excellence to durably engage the 
future in a legal form: it is, he will write, [Santi Romano] 'a stable and permanent 
unit which does not necessarily lose its identity after the mutation occurred in 
this or that of its elements; it can always renew itself while preserving untouched 
its own individuality'. On the other hand, and this is a second benefit of this 
institutional theory, it allows one to escape from a strictly contractualist 
perspective, which only engenders subjective and transient 'legal relations' 
between two or several persons, but without reaching the permanence and 
consistency of objective law. (OST, 2005: 240). 

 

Thus, it is possible to observe the institution as a structure established to manage and 

institute social order mechanisms, seeking stability and at the same time, accompany the 

advances required for its permanence. This parameter can be associated with the structures of the 

Brazilian Judiciary Power, established with autonomy in the country since its first Constitution 

and, with temporal mutations, remains until the present moment with great influence in the social 

scope. By analyzing the various historical periods through which Brazil has passed, it becomes 

possible to observe the Judicial Power fulfilling different functions; however, always as a 

hegemonic State institution, and only rarely with a counter-hegemonic function and defender of 

the rights of the most vulnerable. It was no different during the years in which the country was 

under a dictatorial regime, since this institution was presented several times as the 



 

 

instrument of validation of arbitrary government acts, including omissions regarding the atrocities 

of the regime. 

 
3 The judiciary as an institution of the dictatorship from 1964 onwards 

 
 

The authoritarian policies of the State between 1964 and 1985 were very effective in 

different spheres, and here we are looking in particular at the judiciary, which was supposed to 

guarantee civil rights and public freedoms, allowing citizens to avail themselves of that structure 

in the event of, for example, human rights violations. In that interval of time, the country was 

initially under the aegis of the 1946 Constitution, but came to be marked by Institutional Acts 

edited by the military regime, until the promulgation of the 1967 Constitution and subsequent 

Constitutional Amendment no. 1/1969. The Institutional Acts were organisational norms that the 

military used to maintain the regime, but in governmental practice they functioned as the 

maximum norm for the country. 

Several of these measures directly impacted the structure and operation of the Judiciary, 

mainly due to the superimposition of the Executive Power over the other Powers. Starting with 

AI-1, when constitutional and legal guarantees were suspended, enabling the dismissal and 

retirement of public servants by presidential decree, including judges (AI-1, art. 7, §1). 

Next, AI-2 established significant changes in the structure of the Judiciary (art. 6, AI-2), 

suspending the institutional guarantees of judges (vitality, irremovability and stability). As a 

strategy for maintaining a majority in voting, the Act increased the number of ministers of the 

STF from 11 to 16. This same Act expanded the jurisdiction of the military courts to examine 

crimes against national security and military institutions and established that in such cases this 

jurisdiction should prevail over the other jurisdictions established by law. The Superior Military 

Court (STM) became responsible for the prior judgment of habeas corpus cases filed by those 

accused of crimes against national security and military institutions (CNV, 2014, p. 936). 



 

 

In the same article Institutional Act number 2 reestablished the Federal Justice and 

defined the nomination of judges by the President of the Republic, as occurs with the Federal 

Supreme Court, and determined the competence of this specialized Justice for crimes practiced 

against the services, assets and interests of the Union, demonstrating a clear intention to make 

this justice a inspector of the bureaucratic character of the regime. 

Also noteworthy is the 1967 Federal Constitution, which trampled on the separation of 

powers and subordinated the other acts of the republican powers to the executive branch (CNV, 

2014, p. 396), centralising control of the country in the figure of the President. This Constitution 

ratified the changes made to the STF and the competencies of the Brazilian justice system, 

giving the military justice system control over the judgment of rights violations promoted by the 

state. In 1968, Institutional Act no. 5 suspended access to the judiciary through habeas corpus in 

the case of imprisonment for violation of national security and ratified the possibility of altering 

the composition of the Judiciary by decree of the President of the Republic. 

This measure led to the compulsory retirement of Justices Evandro Lins e Silva, Victor 

Nunes Leal and Hermes Lima and the requests for the removal of Justices Antônio Gonçalves de 

Oliveira (president of the court) and Antônio Carlos Lafayette de Andrada, for considering the 

directions of that high court unacceptable. 

Finally, the Institutional Act number 6 of 1969, strategically redefined the composition of 

the Federal Superior Court, returning to 11 ministers, as well as the competence of military 

justice, being this the last act that reformed the structure of the Judiciary in Brazil as intended by 

that dictatorship. 

In this sense, in order to understand the judiciary during the period of exception, it is 

necessary to understand that it was divided between the STF, the military justice system and the 

common justice system (federal and state). In the case of the military justice system, it is clear 

that after AI-2, it became the main judge of human rights violations and responsible for 

validating these acts, making the barbarism promoted by the Brazilian state increasingly 

uncontrollable. 



 

 

However in the case of the STF, with the analysis of reports and judgments of the time, it 

is possible to see that this high court faced some different moments during the dictatorship, 

according to the final report of the National Truth Commission: 

 
At first the STF did not hear any habeas corpus petitions in which the military authority was the coercor. 
At a later stage, however, it began not only to hear the petitions but also to grant the order on the merits 
and, between the coup of 1964 and the eve of AI-5, granted most of the petitions. With the entry into 
force of AI-5, however, the STF, now unable to hear habeas corpus petitions filed by those accused of the 
crimes provided for in the institutional act, was reduced in this matter to the condition of a secondary 
actor to whom, when provoked, it most often declared itself incompetent. In the justice system of the 
regime inaugurated in 1964, after the AI-5, the Military Justice became the protagonist in all that 
concerned crimes against national security. This meant submitting people accused of crimes under article 
10 of AI-5 to trial by judges who tended to be guided by what they thought was interesting, convenient 
and opportune for the so-called "revolution" (2014, p. 956). 

 

Such occurrences prove that the structural changes of the court under analysis were 

fundamental to the change of position and, with the edition of AI-5, the consequent erasing of the 

relevance of this court, since it was removed from its competence. 

Similarly, in the common justice system (federal and state) "there was a significant abuse 

of the right to defence on the part of the Union and the agents of repression being prosecuted" 

(CNV, 2014, p. 957). Considering that the extension of competencies of the military justice 

decreased the scope of the common justice system, it can be stated that the common justice 

system suffered both a limitation of competencies and was still composed of people at the 

service of the regime of exception, since the magistrates of the federal justice system were 

appointed, as seen, by the President of the Republic. 

In this aspect, it is also noticeable that the possibility of intrusion of the Executive in the 

structures of the Judiciary was able to shape the institution at that time, since: 

 
It is emphasized that, as a whole, the decisions of the Judiciary during the dictatorial period often reflect 
its time and its masters; they are expressions of the dictatorship and its context of repression and violence. 
The magistrates who were there - or rather, who remained there - were often part of that conjuncture, 
including because they were guaranteed a seat on those courts by the military dictatorship. Whoever was 
appointed to the STF, for example, during the dictatorship, was clear about the circumstances to which 
they were bound and what votes they were expected to cast; they knew 



 

 

of the absence of guarantees for magistrates; they knew about the reforms promoted in the composition 
and attributions of the court; and, above all, they were aware of whom they were supposed to serve 
(CNV? :2014, p. 956). 

 

Thus, it is evident that the instrument available to citizens to face the limits of the regime, 

which would be the Judiciary, over time was taken over by the control of the Executive Power, 

and thus hindered any chance of resistance to oppression by not guaranteeing any minimally fair 

trial in Brazil. The conclusion of the National Truth Commission on the Judiciary in those times 

is no other: 

 
In this context, it can be concluded that the institutional omission and legitimation of the judiciary in relation to the 
serious human rights violations reported at the time were part of a broader hermetic system that was carefully 
crafted to create obstacles to any and all resistance to the dictatorial regime, which began with the authoritarian 
bureaucracy of the executive branch, passed through a lenient legislative branch and ended with a judiciary majority 
committed to interpreting and applying the law in unequivocal accordance with the dictatorship's dictates (2014, p. 
956). 956). 

 

These reflections put us in a comfortable position to realize that not only the judiciary 

was used in the service of the dictatorship, but the law itself, which was used in a manner 

contrary to the simplest meaning of the word. However, "to study law as an institution is not, 

then, only to be interested in the system's states of equilibrium; it is also to take into 

consideration turbulence, discontinuities, states of transition" (OST, 2005, p. 236). Given this, it 

is necessary to observe any advances and setbacks in the period after the dictatorship, which will 

be done below. 

 
4 The judiciary as an institution of the democratic rule of law since 1988 

 
 

With the democratic opening and the convening of the National Constituent Assembly, 

the Brazilian State was leaving the control of the military regime to pass to the dictates of the 

Democratic State of Law, editing for both a new constitutional charter, which began to govern 

the country from October 1988. In this new document the Judiciary would take new form, since 

the constituent was marked by the strong presence of jurists, as verified with the very 



 

 

composition of the assembly, composed of 43.50% of parliamentarians with legal training 

(FLEISCHER, 1987, p. 8). 

The Constitution brought about a new era, in which priority is given to guaranteeing the 

rights of citizens, with the State being responsible for ensuring the realisation of these rights, 

using, if necessary, recourse to the Judiciary. There was a feeling of hope, expectation and much 

joy on the part of Brazilian society, which placed in the Constitution its dreams of building a 

more egalitarian Brazil. 

It should be noted that in addition to the provisions of Articles 92 to 126 on the functions 

of the Judiciary, the Constitution delegated to it the supervision of compliance with the duties of 

the State inscribed in this document, it is up to the Judiciary to ensure due compliance with the 

constitutional rules (CANELA JR, 2011, p. 57). This conception passes into the hands of the 

Judiciary the responsibility to ensure the maintenance of democracy, the objectives of the 

Republic and the true purposes of the state (GRINOVER, 2013, p. 129), becoming an important 

element for the realization of the democratic rule of law. 

However, a merely functional role for the Judiciary is not enough, since, strictly 

speaking, while during the dictatorial period the Executive simply closed down and prevented 

the Legislative from functioning at different times, the same cannot be said of the Judiciary, 

which continued to act, albeit under the guidance of the Executive. In order for these 

constitutional attributions to be fulfilled in and by the Judiciary, it is necessary for this institution 

to be reformed along the lines of the conceptions of so-called transitional justice. 

In the time interval after the Constitution of 1988, we find as news of reform of the 

Judiciary the Constitutional Amendment of 2004 which, among other provisions, sought to 

democratize the Brazilian justice with the creation of an external control body, the National 

Council of Justice, whose function is to act directly in monitoring the activities of the 

magistrates, ensuring the smooth continuation and speed in the provision of judicial protection; 

and also the National Council of the Public Prosecutor's Office, which also acts as external 

supervisory body of compliance with the duties of its members. 

The publicity of administrative decisions also appears as a democratic element and one 

that allows citizens to be more aware of the internal workings of the courts, as well as the 



 

 

effective participation of the members of the courts for the election of members of special 

bodies. Among the changes of that Constitutional Amendment are the attempts to democratize 

the structures of the Judiciary that occurred after 1988. However, it is worth questioning whether 

they are satisfactory to the fulfillment of the duty inscribed in the Magna Carta, since they do not 

present the necessary breaks with authoritarian structures. 

It is worth noting that the National Truth Commission recorded in its final report several 

recommendations, among which the Judiciary appears as a focus. Here we highlight three: 

1) the determination, by the competent bodies, of the legal responsibility - criminal, civil and 

administrative - of the public agents who caused the grave human rights violations that occurred 

during the period investigated by the CNV, ruling out, in relation to these agents, the application 

of provisions granting amnesty; 2) the creation of mechanisms to combat torture, even within the 

justice system itself and 3) the strengthening of the Public Defenders' Offices, as a way of 

enabling better access to justice. 

 
5 The necessary institutional reform of the judiciary 

 
 

It is impossible in a democratic rule of law to separate the role of maintaining the 

democratic condition from the power responsible for overseeing compliance with the 

Constitution in various areas. In an era in which the law is the main instrument of popular claim 

and citizenship meeting, the Judiciary is the possible recourse of society when its rights are not 

recognized. It is reiterated that, in this sense, it is the Judiciary that holds responsibility in the 

constitutional order to coordinate the maintenance of fundamental rights and the fulfillment of 

the state's duties. 

The main studies on the origins of transitional justice ensure that the pillars established 

for the exit of an authoritarian regime seek in a coordinated way to overcome the limits imposed 

by the dictatorships and reach a moment of rupture with the structures left by them, thus 

consolidating full democracy (TORELLY, 2015, p. 148). In the case of Brazil, it is possible to 

note that the democratic opening was controlled by those who commanded the military regime, 

which made it difficult to eradicate authoritarian vestiges. 



 

 

However, as the transition begins in Brazil, it must be understood that it is up to the 

competent Powers to propose to accompany the emergence of a new constitutional moment and 

not interrupt its development. In the case of the 1988 Constitution, some gaps were not filled in 

order to develop new institutions and reformulate those that had been grossly meddled with by 

dictators. Not only functional structures should be reviewed but also the actions of public agents 

who integrate this Power, so that only then can institutions reflect what a democracy truly 

intends. 

At this point it is worth returning to the concept of institution referred to above in order to 

apply it to the Brazilian Judiciary. Two characteristics are fundamental to characterise 

institutionality: stability/permanence and innovation/change. Thus, an authoritarian institution 

could be conceptualized as one which resists change, always alleging stability; which intends 

that there always be balance in the system, and that there is no room for conflicts, and those 

which may exist or come to exist, are eliminated. In this sense, there is no room, in authoritarian 

institutions, for any form of debate and construction of consensus. 

In other words, an authoritarian institution is afraid of change and seeks to provide for all 

procedures in rigid rules, and to provide for the way of resolving conflicts so that they are 

eliminated, if only on a formal level, although they persist in the world of life. 

Avritzer's warning is relevant here, when reflecting on the Brazilian democratization 

process: 

Democratization, in the case of Brazil, meant the emergence of two 
political cultures: one democratic and linked to democratizing social and 
civil movements and another, the predominant one in our modernization 
process that persists with its traditional practices. In such a situation, it 
would be expected that democratization would produce crisis instead of 
stability (...). Brazilian democratization will come, precisely, if this 
dispute [the functioning of the state and the market vs. the rules of 
democratic coexistence] finds a solution favorable to society. (2012:148). 

However, it is pertinent to note that the democratic relations of the late twentieth century 

and early twenty-first century are far more complex than those of the moment when the 

trajectory of 



 

 

construction of the Democratic Rule of Law in Brazil in 1964. Now, as Ost insightfully states: 

Parliamentary representation has lost its monopoly as oracles of the 
popular will; expressing itself through polls, the media and appeals 
before the Constitutional Courts, the people have come out of their 
muteness and now assume the continuous time of a democracy on a daily 
basis. (...) 
Today it is no longer true that "Parliament makes the law": this 
prerogative needs to be shared with the numerous "legislative 
entrepreneurs" who have been able to have their right to participate in the 
elaboration of the general norm recognized. (OST, 2005: 248). 

 

If there have been such significant changes in parliamentary representation, a new 

conception of the judiciary is also necessary in order for it to fulfill its constitutional vow. It is 

also important not to lose sight of the fact that the social, political and legal reality of our times is 

quite different from the reality of thirty years ago, when the Constitution was promulgated. Thus 

it is that Ost warns: 

If it became widespread, the democracy of opinion could perfectly well 
give the spectacle of a division without the principle of recomposition 
and of an instantaneity without constancy. The tyranny of polls, 
revealing an emotional and versatile electorate, the action of certain 
media, generating plebiscite reflexes, and the multiplication of appeals 
for the annulment of laws, motivated by selfish interests rather than by 
concern for principles, are some indicators among others of the reality of 
this risk. (emphasis added). (2005:248-249). 

 

6 Conclusion 
 
 

It seems to us that we have made this mistake, which has been pointed out as a risk, as we 

have verified that many of the decisions are followed by Brazilian society as if they were football 

matches, with supporters cheering for this or that decision, motivated almost exclusively by the 

hermeneutic preference of this or that position. In other words, it is possible to perceive the 

spectacularization of the justice system in order to produce a certain result based on immediate 

and selfish interests, which totally disregards the constitutional principles and the necessary 

institutional stability of the justice system itself. 



 

 

A democratic judiciary needs to be alert to two dangers, further cited by Ost: 

Thus, it seems that democracy must permanently guard against two 
opposing dangers: either the exacerbation of conflict, or its concealment. 
In the first case, without agreement on a common rule of play, without 
reference to a minimum of shared values, the party degenerates and leads 
to the exclusion or destruction of the adversary, who is then treated as the 
"enemy": deprived of the minimum of trust presupposed by the promise 
that binds the future, the political game narrows. Conversely, when 
differences of interest are hidden and opposition is minimized behind 
façade consensus, there is a great risk that future outbreaks of violence 
will develop. It is, without a doubt, one of the risks currently linked to 
the establishment, all over the planet, of "market democracy" and the 
single thought that accompanies it. (emphasis added). (2005:315). 

 

We have reflected on these dangers in another text: 

It seems like a prediction about the current Brazilian situation. Initially, 
the option of those public agents who conducted, or were supposed to 
conduct Brazil in the transition to democracy, in all Powers of the 
Republic, was the alternative of hiding the conflicts then latent in the 
country. None of the important axes to follow this transitional path were 
faced at first and, despite constitutional commands that allowed progress, 
it was followed slowly, gradually and safely as desired by the 
authoritarian regime. 

Making the mistake of concealing conflicts and betting on façade 
consensus over almost thirty years led to the impeachment of President 
Dilma Rousseff in 2016, and the current impossibility of institutional 
reforms in a calm and measured manner. (DE STUTZ E ALMEIDA, 
2017: 21) 

 
Now, building a democratic Judiciary, or democratizing the Judiciary, means, in this 

sense, facing crises and taking advantage of them to build the consensus necessary to guarantee 

the rights of citizens and society. It does not mean, in any way, the common sense of "conflict 

resolution", ordinarily tied to the primary function of the Judiciary. Defending the rights of the 

most vulnerable at the expense of the rights of other holders, even if the holder is the State itself, 

strengthens and gives new meaning to the concept of the judiciary beyond the procedural conflict 

itself, and makes the counter-hegemonic stance so necessary for the 



 

 

achievement of the two pillars of institutionalisation (stability/permanence and 

innovation/change). 

It is necessary to face the fact that the normative and institutional changes in Brazil need 

to take into account its late modernization, and thus it is not enough to consolidate rights, 

whether civil, political or social, in some legal provision, or to alter bureaucratic or procedural 

procedures in the search for the effectiveness of these same rights. It is necessary to go beyond 

the law and admit, as Arvritzer teaches, that: 

In general, only the functional side of civil, political and social rights is 
introduced in late modernizing countries. In these cases, civil rights are 
introduced to facilitate the institutionalization of a market economy, 
political rights to facilitate the legitimization of the use of force by the 
political system, and social rights to facilitate the establishment of a 
bureaucracy that establishes a relationship of control and concession with 
social movements. It is interesting to note that the expansion of these 
rights and their full effectiveness will be a permanent object of dispute 
between the social arena, represented by the social movements, and the 
power of the state. The relevance of such an analysis to understanding 
the ineffectiveness of basic civil and social rights in Brazil must be part 
of a theory of democratization. (2012:147) 

Going beyond the law, or beyond the functional side of this set of rights implies not 

conceive of the Judiciary as a "conflict solver", but to assume the counter-hegemonic position 

which will certainly generate crises, but will allow the necessary construction of consensus in 

Brazilian society towards a more egalitarian and therefore democratic society. 
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